I.. INTRODUCTION {#sec1}
================

Under common[](#fn1a){ref-type="fn"} law, criminal responsibility usually distinguishes between intentional act and accident, and most serious criminal offenses consist of both a voluntary act and a guilty mind.^[1](#fn1){ref-type="fn"}^ This treatment presumes that no defendant should be held criminally responsible without a finding of fault. Despite this long-standing conceptual commitment to fairness, criminal law continues to punish defendants who cannot remember the crime that they allegedly committed.

Some evidence shows a high frequency of crime-related amnesia, and the medical community finds the phenomenon legitimate. This note will first explore standards used to evaluate criminal responsibility in general, crime-related amnesia from the medical perspective, and how courts currently address amnesiac criminal defendants. This note will further argue that current legal treatment is problematic, because amnesia is both procedurally and substantively relevant to criminal responsibility.

II.. CRIMINAL LAW BACKGROUND {#sec2}
============================

Generally, to be held criminally responsible, the prosecution must establish that the defendant meets both the *actus reus* and *mens rea* requirements. *Actus reus* refers to the defendant\'s conduct. Under Model Penal Code § 2.01, 'a person is not guilty of an offense unless his liability is based on conduct which includes voluntary act or the omission to perform an action which he is physically capable'. For example, in *Robinson v California*, the court found that the defendant could not be held liable because being a drug addict was not a 'conduct' that was punishable under the criminal law, and it was instead a state of being.^[2](#fn2){ref-type="fn"}^

*Mens rea* refers to the defendant\'s mental state during that action. Different crimes require different types of mental state for a defendant to be found criminally responsible. Under Model Penal Code § 2.02, 'a person is not guilty of an offense unless he acts purposely, knowingly, recklessly or negligently, as the law may require with respect to each material element of the offense'. Generally, a person acts 'purposely', if his conscious objective is to engage in that conduct or cause that result, and a person acts 'knowingly', if he is aware of his conduct and attendant circumstances of that behavior.^[3](#fn3){ref-type="fn"}^ A person acts 'recklessly', when he behaves with a conscious disregard for a substantial risk of causing harm to others or in a manner that is grossly negligent compared to what a reasonable person would do in that circumstance.^[4](#fn4){ref-type="fn"}^ Finally, a person acts 'negligently' when he engages in a behavior while failing to perceive a risk that he should otherwise have known.^[5](#fn5){ref-type="fn"}^ Typically, criminal responsibility does not attach to simple negligence; the defendant must at least show a wanton disregard for human life to be held criminally responsible.^[6](#fn6){ref-type="fn"}^

III.. CRIME-RELATED AMNESIA {#sec3}
===========================

Claims of crime-related amnesia are not uncommon: offenders of violent crime report total or partial amnesia for their criminal activities with some frequency.^[7](#fn7){ref-type="fn"}^ In a 1984 study of 203 men charged with both violent and non-violent crimes, 19 reported having only partial or no memory of the incident.^[8](#fn8){ref-type="fn"}^ Similarly, in a more recent study, 23 per cent of men charged with violent crimes reported partial or total amnesia of the criminal event.^[9](#fn9){ref-type="fn"}^ While crime-related amnesia claims most frequently occur in murder or manslaughter cases, claims of amnesia also regularly occur in sexual crime, domestic violence, and fraud cases.^[10](#fn10){ref-type="fn"}^

Consequently, forensic literature is replete with a variety of theories regarding crime-related amnesia.^[11](#fn11){ref-type="fn"}^ Scholars have categorized two types of genuine crime-related amnesia: dissociative and organic.^[12](#fn12){ref-type="fn"}^ Dissociative amnesia refers to a phenomenon where a person fails to remember events after a traumatic experience, even without a neurological defect.^[13](#fn13){ref-type="fn"}^ One theory argues that individuals suffer from dissociative amnesia when an extreme emotional arousal triggers a temporary dissociative state, during which the individual performs acts that he or she fails to remember later on.^[14](#fn14){ref-type="fn"}^ Other scholars contend that an extreme level of arousal during conduct interferes with memory retrieval at a later time.^[15](#fn15){ref-type="fn"}^ These theories are supported by clinical findings; studies find that claims of dissociation increase with the severity of violence.^[16](#fn16){ref-type="fn"}^ These studies have posited that extreme emotional stress disrupts the neuroendocrine system, which would prevent memory encoding and consolidation. Elevated glucocorticoid levels, triggered by any stressful events, have also shown to inhibit retrieval of traumatic memory, by reducing the medial temporal lobe activities.^[17](#fn17){ref-type="fn"}^

In contrast, organic amnesia is caused by a *neurological* defect. While intoxication could create such a defect, leading to an organic amnesia, such amnesia is not relevant in criminal law. Unlike other non-voluntary amnesia, intoxication-induced amnesia involves some voluntary act---ie drinking or taking drugs---at an earlier time. If the criminal law were to recognize self-induced amnesia as an exculpating or mitigating defense, then criminal defendants would be motived to cause their own amnesia to escape liability. Therefore, only organic amnesia that is not self-induced will be discussed in this note. Psychotic episodes are one common explanation for such organic amnesia. A study of 118 cases of criminal homicide revealed that paranoid schizophrenia was involved in 24 per cent of the offenders who claimed crime-related amnesia.^[18](#fn18){ref-type="fn"}^ Psychosis may impair attention and inhibit memory encoding, as dissociation does.^[19](#fn19){ref-type="fn"}^

Post-crime amnesia that develops without a prior voluntary act is relevant to the required elements of a crime, and hence criminal responsibility, in two ways. First, amnesia may undermine a finding of criminal responsibility *procedurally*. An amnesiac defendant might satisfy both the *actus reus* and *mens rea* requirements of a given crime, since post-crime amnesia, depending on its source, does not necessarily show that the defendant behaved without conscious awareness of his own action at the time. But even so, if the defendant is truly amnesiac, he cannot adequately defend himself during the trial, violating his constitutional right to a fair representation. Here, the elements of a crime might be satisfied, but criminal responsibility and punishment may be nonetheless inappropriate.

Second, amnesia may undermine criminal responsibility *substantively*. If the amnesia were a result of a *dissociative state* during the crime itself, then the defendant would fail to satisfy the *mens rea* requirement. More specifically, during this dissociative state, the defendant would not have been able to form a conscious objective or awareness of risk, failing the *mens reas* requirement for most crimes. This type of amnesia resembles temporary insanity, a recognized criminal defense. ^[20](#fn20){ref-type="fn"}^

Admittedly, the danger of malingering amnesia to the administration of justice is significant. After all, amnesia is easy to fake but hard to detect. But just because determination is difficult does not justify the courts disregarding claims of amnesia, especially since they are common and relevant. In fact, 10 to 70 per cent of murder cases involve amnesia in one form or another.^[21](#fn21){ref-type="fn"}^ Given the frequency of amnesia claims, two developments are needed. First, we need an objective test to distinguish malingering from genuine amnesia. Some progress has been made on this front, with varying success. These tests include polygraphy, sodium amytal interviews, hypnosis, and personality tests.^[22](#fn22){ref-type="fn"}^ Second, the criminal system must develop appropriate defenses for amnesiac defendants, consistent with the notion of competency to stand trial and the *mens rea* and *actus reus* requirements of a crime. This paper will focus on this second point---the inadequacy of the existing legal system in its treatment of genuine amnesiac defendants.

III.. CURRENT LEGAL STANDARD {#sec4}
============================

Despite its medical legitimacy and frequency, courts do not recognize amnesia as a separate category of defense. Instead, if amnesia is ever involved, the defendants raise it under the context of competency to stand trial, or label it an insanity defense. Although amnesia raises genuine issues of competency, courts routinely dismiss its effect. Also, amnesia does not neatly fit under the insanity defense framework, because unlike insanity, which pre-dates or is contemporaneous to the conduct in question, many types of amnesia develop after the criminal conduct.

A.. Competency to stand trial {#sec4-1}
-----------------------------

Ensuring that a defendant is competent to stand trial is a due process requirement under the Constitution.^[23](#fn23){ref-type="fn"}^ In *Dusky v United States*, the Supreme Court ruled that to be competent to stand trial, the defendant must have 'a sufficient present ability to consult with his lawyer with a reasonable degree of rational understanding' and a 'rational as well as factual understanding of the proceedings against him'.^[24](#fn24){ref-type="fn"}^ Further, in *Wilson v United States*, when the defendant alleged that he did not remember his accused crime, the court recognized that amnesia might be relevant to the defendant\'s ability to provide his own defense.^[25](#fn25){ref-type="fn"}^ The D.C. Circuit Court argued for a case-by-case approach and outlined six factors to consider when evaluating whether a crime-related amnesia affects an individual\'s competency to stand trial:

> \(1\) The extent to which the amnesia affected the defendant\'s ability to consult with and assist his lawyer; (2) The extent to which the amnesia affected the defendant\'s ability to testify in his own behalf; (3) The extent to which the evidence in suit could be extrinsically reconstructed . . . ; (4) The extent to which the Government assisted the defendant and his counsel in that reconstruction; (5) The strength of the prosecution\'s case; . . . (6) Any other facts and circumstances which would indicate whether or not the defendant had a fair trial.^[26](#fn26){ref-type="fn"}^

Contrary to these guidelines, most courts have found an amnesiac competent to stand trial.^[27](#fn27){ref-type="fn"}^ In *U.S. v Andrews*, the defendant was accused of bank robbery but claimed to have no memory of the crime due to a long history of alcohol and drug abuse.^[28](#fn28){ref-type="fn"}^ The Seventh Circuit refused to follow *Wilson*, stating that '\[n\]o other circuit . . . has adopted \[*Wilson*'s\] comprehensive approach'.^[29](#fn29){ref-type="fn"}^ Instead, the court relied on *United States v Stevens*, which held that 'amnesia is not a bar to prosecution of an otherwise competent defendant'.^[30](#fn30){ref-type="fn"}^ While the court acknowledged *Dusky* and that there may be other factors supporting a finding of incompetency, it maintained that amnesia alone cannot sustain a finding of incompetency and such evaluation should be left to the trial court.^[31](#fn31){ref-type="fn"}^ In line with this reasoning, the court held that because Andrews was capable of understanding the charges, discussing the case with his counsel, and evaluating the evidence, he was fit to stand trial.^[32](#fn32){ref-type="fn"}^

*Andrews* is problematic because it misinterprets *Wilson*'s holding and neglects to take the impact of amnesia on an individual\'s defense seriously. *Wilson* did not hold that amnesia should be a categorical 'bar to prosecution',^[33](#fn33){ref-type="fn"}^ but instead held that amnesia should be a consideration in determining whether the defendant is competent to stand trial. Furthermore, while *Andrews* acknowledged that the defendant must be 'otherwise competent',^[34](#fn34){ref-type="fn"}^*Andrews* barely discussed how amnesia could affect the defendant\'s ability to stand trial. For example, the court disregarded the possibility that because of amnesia, the defendant would not be able to effectively cross-examine the witnesses, identify key witnesses, or even answer questions with confidence. *Andrews*' dismissal of amnesia as a relevant factor in competency analysis presumably stems from the concern that amnesia may not be genuine, or that it was self-induced through intoxication. However, these policy concerns should be balanced with the reality that amnesia could compromise an individual\'s ability to defend himself at trial.

Similarly, in *Jackson v State*, the Texas Court of Criminal Appeals grappled with the issue of competency under the Texas Constitution.^[35](#fn35){ref-type="fn"}^ In *Jackson*, the psychiatrist testified that the defendant lost his memory pertaining to his crime and that this memory loss was permanent and genuine.^[36](#fn36){ref-type="fn"}^ According to the psychiatrist, although the defendant could communicate with his attorney normally, because of his amnesia, the defendant remained highly suggestible.^[37](#fn37){ref-type="fn"}^ For instance, the defendant constantly changed the facts of his story because of his amnesia.^[38](#fn38){ref-type="fn"}^ Noting that its state constitution uses the same test for competency as the federal constitution, the Texas court looked to *Wilson* for guidance.^[39](#fn39){ref-type="fn"}^ However, the court ultimately refused to give legal significance to the defendant\'s condition. Despite the evidence of amnesia, the court distinguished the inability to recall the events of the crime from a 'mental incapacity to stand trial'.^[40](#fn40){ref-type="fn"}^ In arriving at this decision, the court relied on the overwhelming objective evidence establishing the defendant\'s actions.^[41](#fn41){ref-type="fn"}^ The court found that because the defendant could reconstruct the facts of the crime from this evidence, the proceeding constituted a fair trial.^[42](#fn42){ref-type="fn"}^

Courts are similarly skeptical of amnesia defense under state criminal law. In *Morrow v State*, the defendant was involved in a collision, resulting in amnesia with respect to the events surrounding that collision.^[43](#fn43){ref-type="fn"}^ A psychiatrist confirmed that the defendant\'s symptoms were consistent with those of a genuine post-traumatic amnesia.^[44](#fn44){ref-type="fn"}^ Under the Maryland criminal statute, the defendant 'is incompetent to stand trial if he "is unable to understand the nature of the object of the proceeding against him or to assist in his defense"'.^[45](#fn45){ref-type="fn"}^ As in Texas, the court acknowledged *Wilson* as precedent but instead cited *Reagon v State* for its factual similarity,^[46](#fn46){ref-type="fn"}^ and found that the defendant was fit to stand trial.^[47](#fn47){ref-type="fn"}^ Wary of the potential for an amnesia defense to promote fraudulent claims of memory loss, the court limited the 'ability to consult \[the defendant\'s\] lawyer' to merely 'communicat\[ing\] in a normal manner'. The court provided *no analysis* of the defendant\'s ability to 'understand the proceedings' as the court found it 'undisputed', given that the amnesia did not affect his reasoning ability or current intellectual capability.^[48](#fn48){ref-type="fn"}^

However, *Morrow* is problematic in both its reasoning and interpretation of existing law. First, the fact that a person\'s *general* intellectual capacity remains uncompromised does not automatically lead to a conclusion that the person is fit to stand trial. While the defendant may be able to communicate normally, because of his amnesia, the defendant would not be able to refute details critical in his defense during a cross-examination. Second, the competency to stand trial relates to a broader concept of fairness during trial, and to limit it to a defendant\'s *general* ability, regardless of his ability in that *particular* trial, distorts the existing jurisprudence.

B.. Insanity defense {#sec4-2}
--------------------

*Mens rea* refers to the defendant\'s mental state while committing the criminal act, and different crimes have different standards for this requirement. Without *mens rea*, the individual typically cannot be held criminally responsible.^[49](#fn49){ref-type="fn"}^ Depending on the source of amnesia, amnesia may undermine the *mens rea* requirement of the crime because it suggests that the defendant experienced a dissociative state at the time of the conduct, thus not being able to form the requisite mental state. Because amnesia could undermine the *mens rea* requirement, much like the insanity defense, amnesiac defendants sometimes raise their condition under the insanity framework.

The insanity defense excuses the defendant from criminal responsibility when his mental disease interferes with his ability to form the requisite intent to commit the crime. In *Queen v M'Naghten*, the English High Court acquitted the defendant who had killed the secretary of the Prime Minister 'by reason of insanity' and held that if 'at the time of committing the act, the accused was laboring under such a defect of reason, from disease of the mind, as not to know the nature and quality of the act he was doing' then the defendant cannot be held criminally responsible.^[50](#fn50){ref-type="fn"}^ Similarly, in *Durham v United States*, the D.C. Circuit Court held that 'an accused is not criminally responsible if his unlawful act was the product of mental disease or mental defect'.^[51](#fn51){ref-type="fn"}^ The Model Penal Code also provides that 'a person is not responsible for criminal conduct if at the time of such conduct as a result of mental disease or defect he lacks substantial capacity to appreciate the criminality of his conduct or to conform his conduct to the requirements of the law'.^[52](#fn52){ref-type="fn"}^ Today, most federal and state courts use one of these formulations of the insanity defense.^[53](#fn53){ref-type="fn"}^

However, defendants who use the insanity defense framework to introduce their amnesia as an exculpating condition usually fail in their efforts.^[54](#fn54){ref-type="fn"}^ The insanity defense is largely unsuccessful in practice; the defense is used in only about 1 per cent of criminal cases with a success rate of below 25 per cent.^[55](#fn55){ref-type="fn"}^ Courts have also held that amnesia by itself cannot constitute an insanity defense.^[56](#fn56){ref-type="fn"}^ It is available only if the memory loss is a symptom for an underlying mental disease, and even then, only certain types have been seen as legitimate.^[57](#fn57){ref-type="fn"}^ Schizophrenic psychosis, for one, has proved successful in grounding the insanity defense in courts.^[58](#fn58){ref-type="fn"}^

IV.. PROBLEMS WITH CURRENT LEGAL STANDARD {#sec5}
=========================================

A.. Problems with competency analysis {#sec5-1}
-------------------------------------

The way courts currently interpret competency for amnesiac defendants neglects the reality: amnesia actually affects a defendant\'s opportunity for an adequate defense. The courts' narrow construction of 'ability to consult his lawyer' as the ability to 'communicate in a normal manner with his attorney' fails to recognize the actual symptoms of amnesia, and how they impact a defendant\'s defense.^[59](#fn59){ref-type="fn"}^ While an amnesiac defendant *can physically* consult his attorney, he is unable to identify key witnesses who could support his innocence, or attest to his whereabouts and actions at the time of the crime. Any dissociative episode would prevent the individual from accessing the facts most relevant to his defense and challenging the prosecution\'s case because he is unable to identify the discrepancies between the opposing witnesses' testimony and his own recollection of the events. In *Jackson*, the defendant\'s counsel made the same argument: because the defendant remained suggestible and continued to change his story about the event, he should not be held competent to stand trial.^[60](#fn60){ref-type="fn"}^ But the court never fully addressed this argument and found that the defendant was competent to stand trial because he could communicate normally.^[61](#fn61){ref-type="fn"}^ Like the court in *Jackson*, courts typically do not find the defendant\'s knowledge of their own whereabouts at the time of the crime necessary for competency analysis.^[62](#fn62){ref-type="fn"}^ Courts also usually do not find that amnesia impairs the defendant\'s 'understanding of the proceedings against him', dismissing it as self-evident without further explanation.^[63](#fn63){ref-type="fn"}^ Courts believe that since the defendant\'s general intelligence remains intact, his ability to understand the specifics during trial remains undisturbed.^[64](#fn64){ref-type="fn"}^ However, the requirement that the defendant 'understand\[s\] the proceedings against him' must include a broader, contextual understanding of *why* he is accused of the crime---not only that he is accused---for the constitutional protection for the defendant to be meaningful.

In fact, such narrow construction of 'ability to aid his counsel in his own defense' contravenes the general trend of competency analysis. Courts have increasingly demonstrated a functional approach to competency analysis.^[65](#fn65){ref-type="fn"}^ For example, in *United States v Chisolm*, the court instructed the jury that an individual 'not entirely sane' can stand trial only if he had 'such possession and control of his mental powers, including the faculty of memory, as will enable him to testify intelligently and give his counsel the material facts'.^[66](#fn66){ref-type="fn"}^ This functional approach to an accused\'s constitutional right to counsel has become broader over time.^[67](#fn67){ref-type="fn"}^ In *Cornell v Superior Court*, the court found that the state constitutional right to counsel guarantees an amnesiac a right to receive assistance from a hypnotist to access his memory.^[68](#fn68){ref-type="fn"}^ The court found that the right to counsel would be a 'sham' without such assistance, since the accused would be unable to provide the attorney with 'a reasonable opportunity to ascertain the facts surrounding the charged crime so he can prepare a proper defense'.^[69](#fn69){ref-type="fn"}^ Regardless of the actual merits of a hypnotist in helping recover lost memories, the court\'s decision reflects the practical difficulty that an amnesiac encounters in assisting his counsel.

For the majority of courts, adequate defense for amnesiacs is thus 'conditioned upon the fortuitous presence of a narrowly defined mental disorder', despite the legal principle underlying the doctrine of competency, which 'focuses on the impairment of the rational ability of the accused to conduct his defense'.^[70](#fn70){ref-type="fn"}^ Taken to its extreme, the rule can produce an absurd result where a schizophrenic who seems perfectly rational and who has extraordinary recall may be excused from standing trial because of 'speculative effects of his impaired orientation or perspective' resulting from his schizophrenia, even though an amnesiac would be required to stand trial despite his 'obvious disabilities'.^[71](#fn71){ref-type="fn"}^ Ultimately, such a treatment undercuts the procedural due process rights of the accused and the integrity of the justice system at large.

B.. Problem with insanity defense {#sec5-2}
---------------------------------

Admittedly, amnesiac defendants who experience temporary dissociative state during the crime are similar to defendants who claim temporary insanity. If the dissociation occurred at the time of the crime *and* was rooted in a recognized mental disease, it would fall under the insanity defense.

However, the problem with amnesiac defendants using insanity defense is that there is no way to determine whether the amnesia is the type that would genuinely raise an insanity issue. While medical literature provides means for identifying genuine amnesia, identifying amnesiacs with dissociative state occurring at the time of crime must rely on self-report, which is replete with potential for abuse. Until there is a reliable method for courts to identify the timing of the dissociative state associated with the amnesia, insanity defense remains an inadequate solution for amnesiac defendants.

Furthermore, instead of addressing the timing of amnesia, courts mainly focus on the source of amnesia. If the amnesia is caused by alcohol consumption, then it is unlikely to exculpate the individual. In contrast, if the same amnesia is a symptom for an underlying psychosis, an insanity defense is supported.

Courts distinguish different sources of amnesia because the insanity defense, by negating the accused\'s *mens rea*, relieves the individual from *moral* culpability. When the source of amnesia is attached to a biological disorder, that amnesia does not implicate morality. But when the amnesia is self-induced, such as through alcohol intake, the accused is morally blameworthy because he *chose* to drink. Furthermore, this psycho-medical basis delineates the boundaries of insanity defense. Without grounding the defense in some external, scientific standard, almost anyone could claim insanity defense alleging temporary loss of consciousness due to extreme circumstance. In fact, temporary insanity defense used to garner controversy for this reason.^[72](#fn72){ref-type="fn"}^ Temporary insanity defense used to excuse a defendant who remembered their own crime, if they could successfully argue that they lost their mental faculties at the time of the crime, due to extreme circumstance, such as revenge or prior abuse.^[73](#fn73){ref-type="fn"}^ But courts now typically require a medical basis for any type of insanity defense to limit its reach.^[74](#fn74){ref-type="fn"}^

However, distinguishing the source of amnesia is relevant only if courts address the timing issue. Amnesia can fit under the insanity defense *only if* a dissociative state occurred at the time of the crime as to negate the *mens rea* requirement. Courts presumably assume that if a physical defect underlies the amnesia, then dissociative state likely took place, but medical literature does not support this assumption.

V.. SOLUTIONS {#sec6}
=============

Despite the fact that crime-related amnesia is not uncommon, the way that the courts treat the phenomenon betrays both procedural and substantive justice. One solution is to acknowledge amnesia as a separate category of defense. Earlier courts have been reluctant to accept such a defense because it was difficult to distinguish genuine amnesia from malingering ones. However, recent studies suggest that the distinction is possible.^[75](#fn75){ref-type="fn"}^ Surely, proving that the amnesia is genuine should be a threshold for this defense to apply. While proposing the specific method that the courts should adopt in detecting genuine amnesia is beyond the scope of the paper, assuming that the court can adopt one, the courts could take amnesia into account when determining procedural fairness. Whenever the threshold requirement for amnesia has been met, the court could look to certain specific facts, on a case-by-case basis, to determine whether amnesia impairs the defendant\'s competency to stand trial.

To reduce the strain on judicial resources resulting from a case-by-case approach, the initial threshold to pass as a genuine amnesia must be rigorous. This defense must also exclude any amnesia resulting from intoxication, to prevent criminal defendants from self-inducing amnesia to escape liability. Finally, while the *Wilson* factors remain informative, the applicable factors should be narrower to avoid arbitrary judicial discretion. For instance, instead of examining the general 'extent to which the amnesia affected the defendant\'s ability' to either testify on his own behalf or consult his lawyer,^[76](#fn76){ref-type="fn"}^ the court should look to whether the amnesia has affected the defendant\'s ability to (1) identify key witnesses; (2) rebut opposing witnesses' testimony; and (3) identify discrepancy between the prosecution\'s presentation and his own recollection. Finally, while the '\[t\]he extent to which the evidence in suit could be extrinsically reconstructed in view of the defendant\'s amnesia' should remain relevant, this factor should not override the other factors as it currently does.

VI.. CONCLUSION {#sec7}
===============

Claims of crime-related amnesia are particularly common among offenders of violent crimes. Medical literature is replete with such reports, and many studies have explored their underlying basis. Despite their medical legitimacy, courts insist on treating amnesia under the insanity framework, or refuse to address it altogether even though it affects the procedural fairness of the trial. In light of the developing medical literature about crime-related amnesia, courts should consider recognizing certain amnesia as providing a legitimate ground for criminal defense.
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